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AQUI LI NO, Judge: Inits slip opinion 02-59, 26 CI T __,
_ F.Supp.2d __ (June 20, 2002), famliarity with which is
presuned, the court remanded for reconsideration that part of the
determ nation of defendant International Trade Conm ssion ("ITC")

sub nom Carbon and Certain Alloy Steel Wre Rod From Brazil,

Canada, Egypt, Germany, |ndonesia, Mexico, Ml dova, South Africa,

Trinidad and Tobago, Turkey, Ukraine, and Venezuela, 66 Fed.Reg.
54,539 (Cct. 29, 2001), which term nated i nvestigations with regard
to subject inports from Egypt, South Africa and Venezuel a. I n

response to that order, defendant's counsel have filed Views of the

Commi ssion on Remand (Aug. 16, 2002) to the effect that

inports of wire rod from Egypt, South Africa and Vene-
zuel a are not negligible, and that there is a reasonabl e
indication that an industry in the United States is
materially injured by reason of inports of wire rod from
Egypt, South Africa and Venezuel a that are all egedly sold
in the United States at | ess than fair val ue.

Included in the witten analysis in support of this conclusion is

the foll ow ng:

.. . [Wereconsidered negligibility based on Conmerce's
nmodi fied scope issued April 10, 2002. . . . [We
considered official Commerce inport statistics for the
period of August 2000 through July 2001, supplenented
Wi th inporter responses regarding i nports of the products
whi ch have now been excl uded by Comrerce fromthe scope
of investigations (1080 tire cord quality wire rod and
1080 tire bead quality wre rod, corresponding to the
qual ity designations, definitions and applications Com
nmerce designated). The inporters that submtted data on
the nodified scope accounted for 94.9 percent of US
inports of wire rod from the subject countries in 2000
and 88.9 percent of inports fromall countries in 2000.
Based on the nodified scope, Egypt has a share of total
inports of 1.5 percent; Germany, *** percent; South
Africa, 2.8 percent; and Venezuel a, 2.3 percent. Each of
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these countries is belowthe negligibility threshold of
three percent of total inports. The aggregate inport
share of these four countries, however, is *** percent,
whi ch exceeds the aggregate negligibility | evel of seven
percent prescribed by statute. 19 U S.C. 81677(24) (A) -
(1) and (i1). We therefore find, pursuant to 19 U. S. C
81677(24)(A)(ii), and the Court's Oder, that subject
imports from Egypt, South Africa, and Venezuel a are not
negligi ble for purposes of our present material injury
anal ysis.*

The plaintiffs nove for expedited entry of final
judgment, affirmng this determ nation upon remand, on the stated
ground that it "could potentially elimnate the need for future
l[itigation arising out of that determnation”, given the ITC s
"soon-to-be issued final determnations in the underlying agency

i nvestigations".

| nt er venor - def endant Al exandria National Iron and Steel
Conpany ("ANSDK") responds with a request that the court not affirm
the foregoing determ nation, rather the ITC s original prelimnary
determnation, on the grounds that the Comm ssion has either
msinterpreted the court's slip opinion 02-59 or "denonstrated
clearly the procedural and l|legal defects that flow from the
approach used by the [ITC]" and also that its remand determ nation

m sapplies 19 U.S.C. 81677(24). On its part, intervenor-defendant

' Views of the Commission on Remand, pp. 10-11 (footnotes
omtted). The reference "Commerce's nodified scope” is to that
Department's Notice of Prelimnary Determ nation of Sales at Less
Than Fair Val ue: Carbon and Certain Alloy Steel Wre Rod from
Germany, 67 Fed.Reg. 17,384 (April 10, 2002).

The figure(s) wth regard to Germany have been omtted from
this public report in the interest of confidentiality.
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Si derurgica del Orinoco, CA ("Sidor") objects to the Views of the

Conmm ssion on Renmand as being based, at least in part, upon an

unl awful reopening of the ITC record; as failing to follow the
pl ai n meani ng of the Trade Agreenments Act of 1979, as anended; and
as not being based on evidence that corresponds to the nodified

scope. ?

I
Also before the court now is a notion for |eave to
i ntervene herein out of tinme by Saarstahl AG and Saarsteel Inc. as
parties defendant. The defendant has declined to consent to this
nmotion, and the plaintiffs actively oppose it. These adverse re-

actions are wel |l -founded.

The notion avers that Saarstahl is a German producer of
carbon and certain alloy steel wire rod and "an interested party
who was a party to the proceeding in connection with which th[is]
matter arose” within the neaning of 28 U.S. C. 82631(j)(1)(B) and 19
U S.C. 81677(9)(A). Cf. 28 U.S.C. 82631(k)(1). That is, Saar-
stahl has been a party to the adm ni strative proceedi ngs before the
International Trade Adm nistration, U S. Departnent of Conmerce

("ITA") and I TC from the beginning® and has been directly inpli-

> This statenent of Sidor objections has been followed by a
formal notion for oral argunent thereon, which notion can be, and
it hereby is, denied, given the quality of the papers submtted on
al | sides.

% See, e.g., I TANotice of Prelimnary Determ nation, supra n.
1, 67 Fed.Reg. at 17,384 (Case History).
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cated by the latter's above-cited, original, affirmative, prelim-
nary determ nation of reasonable indication of material injury to
the donestic industry by reason of German exports to the United
States that has been the core of this case. As such, it had a
right to intervene herein pursuant to the foregoing statutory
authority and USCIT Rul e 24(a), independent of any subsequent |ITA
nodi fication of the scope of the investigation(s), which, in the

Views of the Comm ssion on Renand, continues to inplicate inports

fromGermany in an affirmative manner.

O course, Saarstahl's able counsel wunderstand, even
concede, this circunstance in now positing their notion "out of
time" pursuant to Rule 24(a), which provides that, in an action
described in 28 U.S.C. 81581(c), which this case is,

a tinely application shall be nmade no | ater than 30 days
after the date of service of the conplaint as provided
for in Rule 3(f), unless for good cause shown at such
later time for the following reasons: (1) mstake,
i nadvertence, surprise or excusabl e negl ect; or (2) under
circunstances in which by due diligence a notion to
i ntervene under this subsection could not have been nade
within the 30-day period.

They nust also understand that this rule does not anmount to

perm ssive intervention in a case of this kind. See Geum Poong

Corp. v. United States, 26 CIT _ , _  F.Supp.2d _ , Slip Op. 02-

84, pp. 4-5 and n. 5 (Aug. 6, 2002), appeals docketed, Nos. 02-

1573, 02-1578 (Fed.Cr. Aug. 30 and Sept. 6, 2002). Indeed, on
Septenber 6, 2002, this court granted the notion of another

"interested" German producer for leave to intervene as a party
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defendant in Commttee for Fair BeamlInports v. United States, C T

No. 02-00531, wherein the sanme counsel as here correctly confirned
that such a notion "nust" be filed no later than 30 days after the

date when a conplaint is filed.

The sum and substance of their nbtion in this case is
stated to be that,

[ b] ecause plaintiffs are now attenpting to use this
[itigation regarding the Conm ssion's prelimnary deter-
mnation to influence [it]s final investigation, inter-
vention is appropriate at this time. The Conmmi ssion's
rescission in its remand determnation of its earlier
negligibility determnation with respect to Egypt, South
Africa, and Venezuela raises the possibility that the
seven-percent exceptiontothenegligibility statute wi ||
be triggered. If this occurs, German inports wll be
rendered non-negligi ble, notw thstanding that they fal

bel ow the three-percent negligibility threshold. Saar-
stahl respectfully submts that this substantial change
in its posture in the Comm ssion's investigations con-
stitutes good cause for its intervention out of tine.

Saarstahl Mdtion for Leave to Intervene, third page (footnote
omtted). This court cannot concur. On its face, the foregoing
reasoning i s not equatable with the "good cause" spelled out by the
above rule. Secondly, the goal of conplaints filed in court about
prelimnary agency determ nations invariably is to correct per-
ceived errors -- in anticipation of a final determnation in
accordance wwth law. Finally, to repeat, Saarstahl has been, and
remains, inplicated in this matter, one way or the other. Hence,
it is not subject to the exception(s) to the 30-day standard of

USCIT Rul e 24(a), supra, and its notion nade pursuant thereto nust

therefore be, and the sane hereby is, denied.
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[
As for the interested parties that have sought and
obtained in a tinely manner |eave to intervene herein as defend-

ants, both ANSDK and Si dor contend that the Views of the Conm ssion

on Remand m sapply the statute which governs this case, 19 U S. C
81677(24), and was discussed in slip opinion 02-59. But the ITC
correctly interpreted that opinion as not directing it to base its
remand determ nations, including its donestic |ike product and
industry findings, entirely on the ITA's nodified scope.* More-
over, the comm ssioners report that they do not believe that their
donestic |like product and industry findings would be different if
they were based on the nodified scope because

the record reflects a continuum of wire rod products

wi t hout cl ear dividing lines, including no clear dividing

line between 1080 tire cord wire rod, 1080 tire bead wire

rod, as described in Comrerce's nodified scope of invest-

igations, and other high quality specialized wire rod

products. Under these circunstances, the Conm ssion does

not treat each item of nerchandise to be a separate

donmestic |like product that is only "like" its counterpart

in the scope, but rather considers the continuumitself

to constitute the donmestic |ike product.?
The ANSDK thesis is that, if the change in scope had resulted in a
change in the donestic |ike-product definition, then the result
could well have been different now, but, in the absence of change
in the latter, the negligibility determ nation under the statute

does not change. ANSDK s Comrents, pp. 13-14. Accord: Sidor Qob-

“ Views of the Conmission on Remand, p. 8.

> |d. at 8-9 (footnotes onmitted).
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jections, p. 6. Both intervenor-defendants focus on footnote 29 to

the Views of the Commi ssion on Remand stating that, upon "[r]ead-

ing 19 U.S.C. 81673b(a)(1l) together with 19 U.S.C. 81677(24)(A) (i),
it is clear that the 'nmerchandise' referred tointhe negligibility
provi sion i s subject nerchandise.” Each considers this a nmeani ng-
ful msreading of the two statutory sections. E.g., ANSDK Com
ments, p. 15 ("The lack of . . . reference to 'subject nerchandi se
in Section 1677(24) strongly indicates that the nmerchandise is to
be identified with reference to the donestic-Iike product fromal

countries"); Sidor Qobjections, p. 7 ("The choice of the 'donestic
i ke product' rather than 'subject nmerchandise’ in the negligibil-

ity provision nust be viewed as a deliberate one").

Per haps, each m sunderstands the I TC s note. Sidor, for
exanpl e, argues that, to
construe the statute in the manner suggested by the
Commission . . . neans that the term "nerchandi se" in
section 1677(24)[Al (i) is "subject nerchandise" both in
the nunerator and the denom nator of the negligibility
ratio. There is no logical or consistent way of inter-
preting the statute to avoid this result if section 1673-
b(A)(1)'s use of the term"subject nmerchandi se" is inter-
preted as defini ng nerchandi se in section 1677(24)[A](1).
Sidor bjections, p. 10. Wiile it is indeed clear that the purview
of the negligibility section(s) of the statute is subject nerchan-
di se, it does not necessarily followthat 19 U.S.C. 81677(24)(A) (i)
nmust be parsed as if actually witten with "subject"” suppl enenting

ei ther "merchandi se", the "nunmerator", or "such nerchandi se", the
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"denom nator", in that section, nor do the Views of the Conm ssion

on Remand show ot herwi se. To repeat,
[t]he inporters that submtted data on the nodified scope
accounted for 94.9 percent U S. inports of wire rod from
t he subject countries in 2000 and 88. 9 percent of inports
fromall countries in 2000.°
Wher eupon the percentages of total inports fromall countries for
Egypt, Germany, South Africa, and Venezuela were cal cul ated and

reported therein and quoted herei nabove.

ANSDK i nterprets the ITC s reaction to slip opinion 02-59
as "disconfort"’ purportedly so "severe"® as to have engendered
"m sunder st andi ng"® and "significant difficulties"®™ in reading it
correctly. In short, ANSDK argues that "the Conm ssion did not do
what the Court instructed."' It makes this argument by pointing
out that this court did not direct the ITC"to create a new record
based on events occurring nonths later"*, or "to reopen the record
eight nonths |later and pretend that a different record existed

before the Conmission in Cctober, 2001"*3, or to "create makeshift

®1d. at 11 (footnote omitted).

" ANSDK Comments, pp. 1, 2, 4.

81d. at 2.
°1d. at 4.
°1d. at 5
H1d. at 9
2 1d. at 5.
B 1d. at 6
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dat a bases for individual issues."

O course, slip opinion 02-59
woul d not and did not direct the agency in such a manner. Rather,
it left reconsideration of the issue of negligibility up to the
di scretion of the ITC in the light of the law and the facts and
circunstances discussed therein. And the court does not now find

that the Views of the Commi ssi on on Remand are sonehow vi ol ati ve of

t hat opi ni on and order.

ANSDK recites i n haec verba Defendant's Modtion for Recon-
sideration and Stay dated July 22, 2002 with apparent approval and
support. But that notion was carefully wei ghed and then deni ed by
the court on August 7, 2002. To the extent ANSDK now seeks inits
own right reconsideration of slip opinion 02-59%, suffice it to
state that all of the points raised have already been found

wanting of any relief at this stage of the proceedi ngs.

Si dor points out that slip opinion 02-59 did not order

t he defendant to re-openits record and argues that, for it to have
done so on its own, was unlawful and

broadened the inplications of the Court's decision such

that the legitimacy of all future Comm ssion negative

prelimnary determ nations will be judged based on | ater

devel oped dat a.
Sidor Qbjections, p. 5. The court has difficulty accepting this

prophecy on the record devel oped.
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Be that as it may, Sidor also projects fromthe record
that inports of subject nerchandise from Germany will inm nently
account for nore than three-percent of total inports, thereby
excluding themfromcunul ation with those fromEgypt, South Africa,
and Venezuel a. Apparently, this argunent to the effect that the
| TC first consider negligibility in the context of threat of
material injury pursuant to 19 U. S.C. 81677(24)(A)(iv) was nmade to
t he agency, which declined to do so, given the structure and

| anguage of section 1677(24)(A) as a whole. See Views of the Com

m ssi on on Remand, pp. 11-12, n. 33. And the court cannot concl ude

that this declination by the ITC was not in accordance with | aw.

The Views of the Conmmi ssion on Remand proceed then to

report the considerations of fungibility, geographic overl ap,
channel s of distribution, and sinultaneous presence of donestic
I i ke product and subject inports in concluding that there is a
reasonable overlap anong them from Egypt, South Africa, and
Venezuel a and ot her subject inports, and between all of them and

t he donestic |ike product.™®

Finally, in determining that there is
a reasonable indication that the donestic industry is materially
i njured by reason of subject inports fromEgypt, South Africa, and
Venezuel a that are allegedly soldinthe United States at | ess than
fair value, the ITC assessed the conditions of conpetition, the
volunme and price effects of the cunmul ated subject inports, and the

i npact of cunmul ated subject inports.

% See Views of the Conmi ssion on Remand, pp. 12-109.
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Sidor points out that the only reason the ITC found
inports fromEgypt, South Africa, and Venezuel a not to be negligi-
ble is because it aggregated them with those from Gernmany. I n
addition to contesting the negligibility of the German inports and
therefore their cumulation, as indicated above, Sidor takes the
position that subject inports fromVenezuel a have renai ned negli gi -
ble in their own right and shoul d not be cunul at ed because, of the
foregoing factors, the ITC msinterpreted or m sapplied fungibil-
ity, geographic overlap, channels of distribution, and donestic-
mar ket trends. In sum Sidor contests the presence of substanti al
evidence on the record in support of the ITC s cunulation of

subj ect inports from Venezuela. See generally Sidor Cbjections,

pp. 21-24. But that standard applies to final Conm ssion determ -
nations per 19 U S.C 81516a(b)(1)(B)(i), whereas the standard of
review for the prelimnary determnation at bar remains nore
narrow, to wit, whether or not it is arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with |aw. See
19 U. S. C. 81516a(b)(1)(A). The court cannot and t herefore does not

concl ude that the Views of the Conmm ssion on Remand run aground for

any of these reasons, given the fleeting statutory nmandate that the
| TCdetermne prelimnarily whether there is at | east a "reasonabl e
indication" that an industry in the United States is materially
injured by reason of inports of subject nerchandi se that are not

negligible. 19 U S.C. §1673b(a)(1).
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In view of the foregoing, the Views of the Conm ssion on

Remand shoul d be affirnmed. Final judgnment will enter accordingly.
So order ed.

Dat ed: New Yor k, New York
Sept enber 13, 2002

Judge



